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   IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. PRC 1534 of 2018(GR 2323 of 2018)
U/s 379 of I.P.C.

State

-Vs-

Khanjit Ray.

                                   ...accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. R. K. Verma, Advocate……....................for the accused-person. 

Date of Evidence : - 01-02-19, 14-02-19, & 27-02-19;
Date of S.D : - 12-03-19;
Date of Argument : - 12-03-19;
Date of Judgment    : - 25-03-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 01-06-18

one  Kamal  Ch.  Ray lodged  a  First  Information  Report  before  the

Officer-in-Charge of  Golakganj Police-Station, stating that on 30-05-18, at

about 6 a.m., he had gone to field to cut Chinese paddy keeping his Hero

Super  Splendour  motor  cycle,  bearing  Registration  No.  AS-17G/4305,  at

Bishkhowa village Pt.-iii, near house of one Amulya Barman.  In the evening

at about 7 p.m., he found his motor cycle missing from the keeping place.

2. On  receipt  of  Ejahar,  the  Officer-in-Charge  of  Golakganj P.S.

registered a case being the Golakganj P.S. case no.509 of 2018, u/s 379 of

I.P.C  and  launched  investigation  of  the  case.  During  the  period  of

investigation  of  the  case,  the  Investigating  Officer  visited  the  place  of

occurrence, prepared sketch-map of the place of occurrence and examined

witnesses.  The investigating officer recovered the stolen motor cycle and

seized the same.  On completion of investigation of the case, A.S.I  Kishor

Choudhury submitted charge-sheet of the case against the above named

accused person u/s 379 of I.P.C.

System Officer
Highlight



2

3. In pursuant to the court process, the above named accused person

appeared before the Court and he was allowed to go on bail.  Copies of

relevant documents were furnished to accused person. After having heard

both sides and considering the material on record, charge of the case u/s

379 of IPC was framed against accused. The particulars of charge u/s 379

IPC were read over and explained to accused person. He pleaded not guilty

and claimed to be tried. 

4. During trial, prosecution side examined six numbers of witnesses. In

view of the evidence on record, accused was examined and recorded his

statement u/s 313 of Cr PC. The plea of accused was of total denial and

declined  to  adduce  evidence  in  his  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINT FOR DETERMINATION IN THE INSTANT CASE IS :

5. Whether  on  30-05-18,  about  6  a.m.,  the  accused  removed

complainant's  motor  cycle  bearing  No.

AS- 17G / 4305  from keeping it in front of Amulya Barman's house, moved

it  dishonestly  to  take it  without  his  consent  and thereby committed an

offence punishable u/s 379 of IPC? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Kamal Ch. Ray, complainant of this case deposing as p.w.1 stated

that Ext.1 is the ejahar and Ext.-1(1) is his signature. He does not know

accused. The incident took place in the year 2018 and at about 5.30/6.00

P.M. in the evening. On the day of the incident, he went to the field to work

keeping his Hero Super Splender bike in his courtyard. When he returned,

he did not find his bike in the courtyard and searched here and there. He

lodged ejahar after two days. Police gave him ‘zimma’ of his motor cycle

after  it  was  seized  from  custody  of  accused.  In  his  cross-examination,

p.w.-1 stated that he does not know who stole his bike. He did not mention

name of accused in the FIR. He denied that the stolen bike was not found

from possession of accused person.

7. Ashok Barman (p.w.2)  stated that  he does not  know accused.  He

knows informant. He stated that about 10 months ago from today, at about

5-30  p.m.,  complainant  was  working  keeping  his  motor  cycle  near  his

house and he was also working. After completion of work, he saw that bike
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was missing from that place. In his cross-examination, p.w.-2 stated that he

did not see who had taken the bike.

8. Dipankar Prodhani (p.w.3) stated that he knows informant. He does

not know accused. Complainant lost his motor cycle about 6/7 months ago.

On that day, he was also working near the place of occurrence and he

heard the incident in the night. In his cross-examination, p.w.-3 stated that

he does not know who stole the bike.

9. Rabindra Nath Ray (p.w.4) stated that he does not know informant as

well as accused. The incident took place in the year 2018 and at about 10

p.m. in the night.  At that time, Gautam Ray came to his house and he

wanted  to  keep his  motor  cycle  in  his  house  for  being  run  out  oil.  He

permitted him to keep the bike in his house. Next day, Gautam Ray did not

come and on the next day, police came to his house and stated that the

bike was stolen one. Police took the bike. Ext.-2 is seizure list and Ext.-2(1)

is his signature. In cross-examination, p.w.-4 stated that he does not know

that the seized motor cycle was a stolen article. As such, he knows Gautam

Roy and therefore, he allowed him to keep the bike in his house.

10. Rajiv Dutta Ray (p.w.5) stated that he does not know informant and

accused. The incident took place about 4/5 months ago. On that day, police

recovered one stolen motor cycle from house of Rabindra Nath Ray and

asked him to sign as seizure witness. Ext. 2 is seizure list and Ext. 2(2) is

his signature. In his cross-examination, p.w.-5 stated that he does not know

who is owner of the bike or who stole it.

11. Kishor Choudhury (p.w.6) stated that on 30.05.18, he was working as

ASI of police in the Golakganj P.S. On 01.06.18, after receiving the ejahar

from the informant, the O/c of the station registered a case and endorsed

him to investigate the case. He went to the place of occurrence, recorded

the  statements  of  witnesses  and  drew  sketch  map  of  the  place  of

occurrence. After inquiry, he came to know that accused Khanjit Ray had

taken motor cycle of informant. He received information from Gauripur P.S.

that one Khanjit Ray had committed theft of bike from Golakganj P.S. eleka

and Khanjit Ray was detained at Balajan Out Post. The O/C directed him to

collect information going to the Balajan and he along with staffs reached

Balajan. From there, he took Khanjit to Gauripur PS. During interrogation of
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Khanjit in the Gauripur PS disclosed that the stolen bike was kept in the

house of Rabindra Nath Ray, ward No.1, Gauripur. Then they went in search

of bike along with Khanjit and recovered the bike. The bike was Hero Super

Splender and the colour was red. Ext.2 is the seizure list and Ext.-2(iii) is

his signature. On completion of investigation, he submitted charge-sheet of

this case. Ext. 3 is the charge-sheet and Ext.3(1) is his signature. In his

cross-examination, p.w.-6 stated that informant did not write in his ejahar

that the accused had taken his motor cycle. He did not examine Amulya

Barman in this case as witness. At first, I/C of Balajan, Harmuj Ali arrested

Khanjit Ray in another case. He did not examine Harmuj Ali as witness in

this case. He made the seizure list in the house of Rabindra Nath Ray. He

did not write full address of the witnesses in the seizure list. He examine

the seizure witnesses namely Rajib and Rabin Barman. He did not seize the

documents of the stolen bike.

12.   Thus,  from  the  above  discussion  of  evidence  of  prosecution

witnesses, it is cleared that no one saw accused removing complainant’s

motor  cycle from the place.  P.w.-1 to  p.w.-5 also do not know accused.

P.w.-4 clearly stated in his evidence that one Gautam Roy kept the stolen

motor  cycle  in  his  house due  to  run out  of  oil.  P.w.-6  did  not  examine

Gautam Roy or made him an accused of this case. The evidence of p.w.-6

shows that the stolen motor cycle was recovered in the instant of accused.

Which is a mere discovery of fact as per section 27 of Indian Evidence Act.

So, mere discovery of stolen motor cycle at the instant of accused is not

enough to hold accused guilty for committing offence of  theft  of  motor

cycle.  

13. In view of the above discussion of evidence on record, I am of the

opinion that prosecution  side  has failed to prove the charge against the

accused person beyond all reasonable doubt. Therefore, accused-person is

acquitted from the charge u/s 379 IPC on benefit of doubt and set at liberty

forthwith. From evidence of p.w.-1, it is cleared that he was already given in

‘zimma’ of the seized motor cycle and therefore, he is entitled to keep the

seized motor cycle in his possession. Accused is under jail custody. Hence,

accused is allowed to go on bail of Rs. 5,000/- with a local surety of like

amount. In default, shall remain in jail for six months.
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14. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 25th day of March, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.

   

                        A   P P E N D I X

1. PROSECUTION WITNESS:- PW- 1 Kamal Ch. Ray, (Complainant)

    PW- 2 Ashok Barman,

    PW- 3 Dipankar Prodhani,

    PW- 4 Rabindra Nath Ray,

    PW- 5 Rajiv Dutta Ray,

    PW- 6 Kishor Choudhury,

2. PROSECUTION EXHIBITS:- Ext. 1 Ejahar &

       Ext. 1(1) is signature,

     Ext. 2 is seizure list,

          Ext. 2(iii) is the signature of p.w.6,

     Ext. 3 charge-sheet,

     Ext. 3(1) is the signature of p.w.6.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


